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Arising out of Order-In-Original No. PLN-AC-ADJ-STX-75/2023-24 dated 26.06.2023 (Date
(%) | of Issue : 27.06.2023) passed by the Assistant Commissioner, CGST, Division - Palanpur,
Commissionerate - Gandhinagar

Srftershel] T T T T/ M/s Patel Prakashbhai Karsanbhal,
(%) | Name and Address of the

Appellant Agola Road, Highway Palanpur, 385001

15 =RF 26 - T AT AHT FAT § AT 98 T oY F T Fernerta {iw qqrg I wuw
SRreTEr ST ardier srerer AT ST TEE X wehaT §, ST o 4 areer ¥ foreg &1 @ &)

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT TR T 0T S~

Revision application to Government of India:

(1) e SeaTeT e AT ad, 1994 FY 4T srad T I9Tg T HIAAT & G1< F GAIH AR Bl
IT-EITXT 3 TR I o raa GO aEA el wiee, wIRd w3, R waTer, Tsted faw,
Yo} dfrer, Sfae &1 o=, T9e AN, 7% fGewl: 110001 ] T ST AR o=

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 1 10 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(%) ﬁwﬁ@ﬁ%ﬁmﬁwﬁﬁm@ﬁ@r%ﬁmmmwﬁﬁm%@
Wﬁ@mﬁm%mgmﬁﬁ,m%ﬁmmwﬁﬁﬁ%ﬁwﬁﬁ
27 Pt oRTITC B e U e 3 A g g

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

. . . . el '3? ,"?.
of processing of the goods in a warehouse or in storage whether in a g%olfvggx;gra‘lf- a
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(@) W%m%ﬁwmﬁﬂﬁﬁﬁﬁwwww%ﬁﬁﬁﬁwﬁmﬂﬁﬁmw
Wﬂw%ﬁa&wma’ﬁﬁw%mﬁﬁwmﬁ&rﬁﬁﬁﬁﬂ%l '

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

() w%&mmw%q%m%w(ﬁwwwﬁ)ﬁaﬁﬁmww@

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(%) eifde Scure Y STATE e S AT % Rorg ST ST Hide AT Y T § SR L e S 7
o we Agw % qarfas Ay, srfier ¥ g g a7 99 9T AT a1 ¥ e stfaeaw (72) 1998
T 109 g Fger g g g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

2) T ST Qe (arfien) Ty, 2001 % Fraw 0 ¥ sreetar fAffe wor wrear T8 H &
wiaar 4, YR erer 3 ST amer YR Rats & O e F facge-ereer T onfler swesr i -3
gfeat ¥ aror sf¥a andew fhar ST =Ry ITF T GTET T F7 ged fF F s g 35-% ¥
RrertR Y 3 ST 3 T F WY -6 AT YA AT G AR

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Mgjor Head of Account.

(3) ﬁ%waﬁm%mwaﬁéwm@wmmmw@ﬁmzow-tﬁvwﬁ
SITT 3% TRl Uy UF ATE ¥ SaTer gl ar 1000 /- &Y HIe RTaT i ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T I, WWQWQETWWHWWW%@W:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e SwTad o Afaaw, 1944 F1 4 35-41/35-3 3 sfaeia-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) St aR=ge § Farg AgE F AT $ arfier, arfiey F wraer § T gEF, T
ICTE [ T FaTsHT STAaa =qTaTeaeso (Rr¥e) it wfdrg gsfig fifsewr, srgwemame | 2nd 7T,
agmﬁm, e, e, SgHerag-380004!

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respecﬁvelyfl,nﬁlgg fé};rrxsf
hifate ol

crossed bank draft in favour of Asstt. Registar of a branch of any, g,'ff
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) o order & e MR T AHTI GrAT § oY AAH T efeer K oy hE HT A STLH
ST & R ST ST 9 @ ¥ g g¢ o ¥ Rrer o 1 § q=w ¥ g geriea e
TR ST T I AT g 1 TR ohl Coh SaeeT (T STl § |

In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT OEF AR 1970 T g i eagEr -1 % swia [Reiia B oga 5w
STE AT EeIe FATRef Frofae sl % ke § ¥ Wl AT T AU F 6.50 I F7 AR
qreeh feshe @7 giAT =TI |

One copy of application or 0.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

5) o e i A A F i A Rt 9 o s ot B o o
9o, R SR ok QF e st =ArariaeRor (e ie) [, 1982 EREIEGEEY

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T IoF, FeEIT SeqTa o T JaThT et s (fede) T Tia erdielr o HIEe
¥ ST (Demand) T3 &€ (Penalty) HT 10% T& ST FEAT AT g1 grerl(s, rferepa® qd STHT
10 g 7T B (Section 35 Fof the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

P ITITE Qe SR AT F Sfetar, QTwer o shaed i 9 (Duty Demanded)l
(1) ©% (Section) 11D % aga {atixa Ty,
(2) ToraT eI e hise HT AT,
(3) FT3e e et & faw 6 % qga < it

7 & ot * i arfier # uger g ST Rt ger! o erdfier aTfrer ey 6 forg g& o & fear
T B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A)- and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = SR 3 IR STTer TITERoT 3 AHeT Sgi o TIaT oo T gve TaTia g a1 Wi e T
9= 3 10% Wﬂsﬁwaﬁmmﬁﬂﬁaﬁﬁm%ﬁ 10% ST 9 Y ST Fepdl

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty a@j% te,
or penalty, where penalty alone is in dispute.” v&;“’ X %)‘_@%
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F. No. GAPPL/COM/STP/1800/2024

ardiferTr 35e/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Patel Prakashbhai Karsanbhai, Agola
Road, Highway Palanpur, 385001 [hereinafter referred to as “the appellant”] against
Order in Original No. PLN-AC-ADJ-STX-75/2023-24 dated 26.06.2023 (Date of
Issue : 27.06.2023) [hereinafter referred to as “the impugned order”] paséed by the
Assistant Commissioner, CGST, Division - Palanpur, Commissionerate -

Gandhinagar [hereinafter referred to as “the adjudicating authority”].

9. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No. AJBPP5465E. As per information
received from the Income Tax Department, it was observed that during the period
F.Y. 2016-17, the appellant had earned substantial service income by way of
providing taxable services, but had neither obtain Service Tax Registration nor paid
Service Tax thereon. Accordingly, in order to seek information, letter dated
14.10.2021 was issued to the appellant calling for the details of services provided
during the period. But they didn’t submit any reply. Further, the jurisdictional officers
considering the services provided by fhe appellant as taxable, determined the Service
Tax liability for the F.Y. 2016-17 on the basis of value of ‘Sales of Services’ under
Sales/Gross Receipts from Services (Value from ITR) and Form 26AS for the

relevant period as per details below :

Sr. | Period Differential Taxable Rate of Service Tax liability
No.| (F.Y.) | Value as per Income Tax | Service Tax to be demanded
Data (in Rs.) incl. Cess (in Rs.)
1. |2016-17 27,28,300/- 15% 4,09,245/-
3. The appellant was issued Show Cause Notice No.

GEXCOM/SCN/ST/9706/2021 _CGST-DIV-PLN-COMMRTE-GANDHINAGAR

dated 19.10.2021 (in short SCN) proposing to demand and recover Service Tax
amounting to Rs.4,09,245/- under proviso to Section 73 (1) of Finance Act, 1994
along with interest under Section 75 of the Act. The SCN also proposed imposition of
penalty under Section 77(1)(a), Section 77(1)(c)(@), Section 77(1)(c)(id), 77(2) and
Section 78 of the Finance Act, 1994. It was also proposed that Service Tax liability
not paid during the F.Y. 2017-18 (upto June 2017), ascertained in future due to non-

availability of pertaining data.
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F. No. GAPPL/COM/STP/1800/2024

4.  The SCN was adjudicated ex-parte vide the impugned order wherein :

o Service Tax demand of Rs.4,09,245/- was confirmed under Section 73(1) of
the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,
1994.

o Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,
1994.

o Penalty of Rs.20,000/- was imposed under Section 70 of the Finance Act, 1994
read with Rule 7 of the Service Tax Rules 1994.

e Penalty of Rs.10,000/- was imposed under Section 77(1)(b) of the Finance Act,
1994.

e Penalty of Rs.10,000/- was imposed under Section 77(1)(c)(i) and Section
O 77(1)(c)(ii) of the Finance Act, 1994.

o Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994. '

o Penalty of Rs.4,09,245/- was imposed under Section 78 of the Finance
Act,1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant stated that they are medical practitioner & running laboratory at
O Palanpur. Hence, they are not liable for service tax. The certificate of medical

practitioner is produced for reference.

» They further submitted the relevant para of mega exemption notification
25/2012 dated 20/06/2012.

“2.(i) Health care services by a clinical establishment, an authorised medical
practitioner or para-medics;”

> The appellant requested to consider the same drop the proceedings.

6. Hearing in the case was held on 20.05.2024 virtually. Shri Arpan Yagnik,
Chartered Accountant, appeared for hearing on behalf of the appellant. He informed
that the client is running a pathological laboratory. Hence, he is covered under

healthcare services as per Sr. No. 2 of Noti. 25/2012-ST.
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F. No. GAPPL/COM/STP/1800/2024

7. I have carefully gone through the facts of the case available on record, grounds’
of appeal in the appeal memorandum, oral submissions made during personal
hearing, the impugned order passed by the adjudicating authority and other case
records. The issue before me for decision in the present appeal is whether the demand
of service tax amounting to Rs.4,09,245/- confirmed under proviso to Secﬁon 73 (1)
of Finance Act, 1994 alongwith interest, and penalties vide the impugned order
passed by the adjudicating authority in the facts and circumstances of the case is legal

and proper or otherwise. The demand pertains to the period of F.Y. 2016-17.

8 I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. It is observed that the main contention of the appellant is that they are engaged
in running Pathology Laboratory in the business of Health Care Service. They also
contended that their rendered service merits exemption from levy of Service Tax
under Sr. No. 2(i) of Notification No. 25/2012-ST dated 20.06.2012. To bolster their
claim, they submitted copy of P&L A/c, Balance Sheet and the degree of Post
Graduate Diploma in Medical Laboratory Technology issued by the Vice Chancellor
of Hemchandracharya North Gujarat University, Patan. On going through these
~ submissions, I find the service rendered by the appellant is justifiable under the

Health Care Service.

9.1 As contended by the appellant, I also find that in terms of provision of Sr.
No.2(i) of Notification No.25/2012-Service Tax dated 20.06.2012 and their services
are exempted from Service Tax. Relevant portion of the said notification is

reproduced below :

2.(i) Health care services by a clinical establishment, an authorised medical
practitioner or para-medics,

.......

9.2 Now, I reproduce the definition of “clinical establishment” as provided under

Notification No.25/2012-Service Tax dated 20.06.2012:

G) "clinical establishment” means a hospital, nursing home, clinic, sanatorium or
any other institution by, whatever name called, that offers services or facilities
requiring diagnosis or treatment or care for illness, injury, deformity, abnormality or

blished as

pregnancy in any recognised system of medicines in India, g
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F. No. GAPPL/COM/STP/1800/2024

an independent entity or a part of an establishment to carry out diagnostic or

investigative services of diseases;

9.3 Examining the above discussed facts and submissions made by the appellant, I
find that the appellant are running Pathology Laboratory for investigative services of
disease in the business of providing Health Care Service and are rightly covered
under the above definition of clinical establishment. I also upheld that the services
rendered by the appellant during the period F.Y. 2016-17 stands covered in terms of
provision of Sr. No.2(i) of Notification No.25/2012-Service Tax.

10. In view of above discussions, I am of the considered view that the demand of
Service Tax amounting to Rs.4,09,245/- confirmed vide the impugned order fails to
sustain on merits. As the demand of service tax fails to sustain, question of interest

and penalty does not arise.

11. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

12. il swat gTT &t 7 TS i 7 FRaerRT Iuden adie & R Siar g |
The appeal filed by the appellant stands disposed of in above terms.

7 ,;C -
- l_
. e (3rdrew)
MU/ Attested : ' Dated: l{.ﬁf_ May, 2024
B
Reciin

3fdlera (SMUle)
41 1 vy, sfgHeEl

By REGD/SPEED POST A/D

To,

M/s Patel Prakashbhai Karsanbhai,
Agola Road, Highway '
Palanpur, 385001
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F. No. GAPPL/COM/STP/1800/2024

A4

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and.Central Excise, Gandhinagar. |

3. The Assistant Commissioner, CGST & CEX, Palanpur Division, Gandhinagar
Commissionerate. "

4.  The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

é./ Guard file.

6.

OIA on website.

PA File.
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