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Arising out of Order-In-Original No. PLN-AC-ADJ-STX-75/2023-24 dated 26.06.2023 (Date

(s) of Issue: 27.06.2023) passed by the Assistant Commissioner, CGST, Division - Palanpur,

Commissionerate - Gandhinagar

1 faaaf aT TT am: '9c1T I M/s Patel Prakashbhai Karsanbhai,
(a) Name and Address of the

Appellant Agola Road, Highway Palanpur, 385001

0

s& rf zr fa-st?gr k siats{sra mar ? atass?gr a fa znRefr faaalg+T Te
rf@eat#tftrargiwrhr rgr#aarz, trf bk a2r a fas gt aaar?1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

0
Revision application to Government of India:

(1) a4tr 3area gr«a sf@fr , 1994 Rtat saa Rt aarg turtaatgt arr Rt
3-nrr eh zr van k ziaiagtawr ska sfl fa, +aal, fe tiara, usa Pr,
tfrif, ftaa ts sra, iaamf, £fact: 110001 #t RRsfare:

A revision application lies to the Under Secretary , to the Govt. of India, -Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during,... se
of processing of the goods iri a warehouse or in storage whether in
warehouse.
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(w) 'l=!ml"t~~~ m "SRQT * f.?l4ffa a mtTar fa f.-14--lfot uztr gr«eamg +rT
-.::1,4 (a gr«ca aRaza# -;orr sza ?h atz[aft ug TT "SRQT * R lltfa ct ~1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable ·material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) affi'r:r -3,9 tc:.rl Rter<a gr#hsat m-q; '51T~~ +=rRf cfil"~~al[""{~~QT '5IT~
arruRu k al Rl cfi ~, ~~ "ITTCT -crrftcr m "ff4--{"lj" '«m q"R * fa sf2nfzr (i 2) 1998

ITTTT 109"ITTCT~~ ~~I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a4hr3gr«a rem (arft) fr1al, 2001 t~ 9 t 3fct1fa fclRFcf@ m~~-8 * err
#fait t, fa sr2r a -srFct an2gr faRaiaflr a 41 a (½s('f-3JRQT ~ ~ ~~T cfil" err-err
far Tr 3fa sear far sat arfgu a# rr arr < #r er gff t ata1TTf mn 35-~ *
f.hrrfur## gnathrah#rerel-6 arr Rt -srfcta fa O

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RRes smear arn sgt iaqma v4 ate sq?t at 5qr#23tats? 200/- ftg7rat ft
srr sit szi iauza v4Tasurezt 1000/- RtRa gnat Rt srqy

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flr gr«ea, #trsgraa gt«av ear# r4)R anf@aura 7fa a{h:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Rt saran green sf@2Raza, 1944 #mn 35-G[l"/35-~ t ata1TTf:-
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) -a-a,Rtf©ct 4R-i:i0A aarg rat k ztarar #t sf, sh a mal gta, a4hz
agra grca ui atafft utaf@2aw (fez) fr 4fr Rrr fl~m, zrara a nd Tar,
Gt§4--tlffi ~,~, fm-.~{i-Jlll{, 3{Ql-{c-lisllc.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,00?/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penal~I]2:~d /
refund 1s upto 5Lac, 5 Lac to 50 Lac and_ above 50 Lac respectivel~~:1,~:,ffl? .~°-"-"l;l ~f
crossed bank draft m favour of Asstt. Registar of a branch of any~eft),,~~.:!'~,,~tc

(gs » sa
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Rezz?gr i #&q ii ar arr#gr gar ? at 7@ma starfg fr#rarrsf
trfr war Reg sr acr hza su ft f far u€r atfaa a fu zrnfrfa sf@ta
ntzntf@raw Rt um srflqr #£rzrarRt v#szr fhr star&

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) .-4141 c;,j 4 ~~ 1970 7:fm isf@era fr gqft -1 a siafa fafRa fag gars
mar zr4arr zrnfnfa fa f2erasnar 72la Rt ua 1Raq s6.50 4kT1r1a
gra Renz+rgt afeg

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z st iaf@RtRt Riasaa fat fr it st eat saffa fur srat 2 it ft
() gt«an,4frgr& gasqiat#fa +rf@ear (4rffa fen) f71, 1982 ff@a ?

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6 l fr grc4, ah{tr 3gt« greaqaata cftrn +arznf@eawr (fez) vb frthma
if cfid°'-P-ti◄I (Demand)~~ (Penalty) 91T 10% g@ war 4at sfatf ? zrail, sr@rma pfmr
10~~ii (Section 35 F·ofthe Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a£hr3re gra al hara h siafa, gfa ztur afar Rt ir (Duty Demanded) I

(1) i (Section) l lD ~~H~"Dm;
(2l mm Tfc;,j'cf~ fflc~ufu"4':
(3) a@zhfe faithfa 6 hazer uf@

0

Page 3 of 8

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-_deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the· Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <rgr fr zfr f@aw ehrzt gta rzrar gartave faR@a gt atii fag ·TT
rans h 10%gnata sgtha au fa@a gt aa au # 10%5raRt sar aft ?

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty~
or penalty, where penalty alone is in dispute."

!t.l
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F. No. GAPPL/COM/STP/1800/2024

3r4)fr1 3I?&I/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Patel Prakashbhai Karsanbhai, Agola

Road, Highway Palanpur, 385001 [hereinafter referred to as "the appellant"] against

Order in Original No. PLN-AC-ADJ-STX-75/2023-24 dated 26.06.2023 (Date of

Issue : 27.06.2023) [hereinafter referred to as "the impugned order"] passed by the

Assistant Commissioner, CGST, Division - Palanpur, Commissionerate 

Gandhinagar [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. AJBPP5465E. As per information

received from the Income Tax Department, it was observed that during the period

F.Y. 2016-17, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor paid

Service Tax thereon. Accordingly, in order to seek information, letter dated 0
14.10.2021 was issued to the appellant calling for the details of services provided

during the period. But they didn't submit any reply. Further, the jurisdictional officers

considering the services provided by the appellant as taxable, determined the Service

Tax liability for the F.Y. 2016-17 on the basis of value of 'Sales of Services' under

Sales/Gross Receipts from Services (Value from ITR) and Form 26AS for the

relevant period as per details below :

Sr. Period Differential Taxable Rate of Service Tax liability

No. (F.Y.) Value as per Income Tax Service Tax to be demanded
Data (in Rs.) incl. Cess (in Rs.)

1. 2016-17 27,28,300/- 15% 4,09,245/- 0

3. The appellant was issued Show Cause Notice No.

GEXCOM/SCN/ST/9706/2021-CGST-DIV-PLN-COMlVIRTE-GANDHINAGAR

dated 19.10.2021 (in short SCN) proposing to demand and recover Service Tax

amounting to Rs.4,09,245/- under proviso to Section 73 (1) of Finance Act, 1994

along with interest under Section 75 ofthe Act. The SCN also proposed imposition of

penalty under Section 77(l)(a), Section 77(l)(c)(i), Section 77(l)(c)(ii), 77(2) and

Section 78 of the Finance Act, 1994. It was also proposed that Service Tax liability

not paid during the FY. 2017-18 (upto June 2017), ascertained in future due to non-

availability ofpertaining data.
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F. No. GAPPL/COM/STP/1800/2024

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

e Service Tax demand of Rs.4,09,245/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,

1994.
s Penalty of Rs.10,000/- was imposed under Section 77(l)(a) of the Finance Act,

1994.
Penalty of Rs.20,000/- was imposed under Section 70 of the Finance Act, 1994

read with Rule 7 of the Service Tax Rules 1994.

e Penalty of Rs.10,000/- was imposed under Section 77(l)(b) of the Finance Act,

1994.
e Penalty of Rs.10,000/- was imposed under Section 77(l)(c)(i) and Section

0 77(l)(c)(ii) of the Finance Act, 1994.
o Penalty of Rs. 10,000/- was imposed under Section 77(2) of the Finance Act,

1994.
Penalty of Rs.4,09,245/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

0
► The appellant stated that they are medical practitioner & running laboratory at

Palanpur. Hence, they are not liable for service tax. The certificate of medical

practitioner is produced for reference.

» They further submitted the relevant para of mega exemption notification

25/2012 dated 20/06/2012.
"2.(6) Health care services by a clinical establishment, an authorised medical
practitioner orpara-medics;"

► The appellant requested to consider the same drop the proceedings.

6. Hearing in the case was held on 20.05.2024 virtually. Shri Arpan Yagnik,

Chartered Accountant, appeared for hearing on behalf of the appellant. He informed

that the client is running a pathological laboratory. Hence, he is covered under

healthcare services as per Sr. No. 2 ofNoti. 25/2012-ST.

Page 5 of 8
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F. No. GAPPL/COM/STP/1800/2024

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal

hearing, the impugned order passed by the adjudicating authority and other case

records. The issue before me for decision in the present appeal is whether the demand

of service tax amounting to Rs.4,09,245/- confirmed under proviso to Section 73 (1)

of Finance Act, 1994 alongwith interest, and penalties vide the impugned order

passed by the adjudicating authority in the facts and circumstances of the case is legal

and proper or-otherwise. The demand pertains to the period ofF.Y. 2016-17.

8. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. It is observed that the main contention of the appellant is that they are engaged

in running Pathology Laboratory in the business of Health Care Service. They also

contended that their rendered service merits exemption from levy of Service Tax

under Sr. No. 2(i) ofNotification No. 25/2012-ST dated 20.06.2012. To bolster their

claim, they submitted copy of P&L Ale, Balance Sheet and the degree of Post

Graduate Diploma in Medical Laboratory Technology issued by the Vice Chancellor

of Hemchandracharya North Gujarat University, Patan. On going through these

submissions, I find the service rendered by the appellant is justifiable under the

Health Care Service.

0

9.1 As contended by the appellant, I also find that in terms of provision of Sr.

No.2(i) of Notification No.25/2012-Service Tax dated 20.06.2012 and their services

are exempted from Service Tax. Relevant portion of the said notification is 0
reproduced below :

2.() Health care services by a clinical establishment, an authorised medical
practitioner or para-medics;

9.2 Now, I reproduce the definition of "clinical establishment" as provided under

Notification No.25/2012-Service Tax dated 20.06.2012:

0) "clinical establishment" means a hospital, nursing home, clinic, sanatorium or

any other institution by, whatever name called, that offers services or facilities

requiring diagnosis or treatment or care for illness, injury, deformity, abnormality or

pregnancy in any recognised system of medicines in India ltz~<1;. ·shed as
Pace 6ots .stu
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F. No. GAPPL/COM/STP/1800/2024

an independent entity or a part of an establishment to carry out diagnostic or

investigative services ofdiseases;

9 .3 Examining the above discussed facts and submissions made by the appellant, I

find that the appellant are running Pathology Laboratory for investigative services of

disease in the business of providing Health Care Service and are rightly covered

under the above definition of clinical establishment. I also upheld that the services

rendered by the appellant during the period F.Y. 2016-17 stands covered in terms of

provision of Sr. No.2(@) ofNotification No.25/2012-Service Tax.

10. In view of above discussions, I am of the considered view that the demand of

Service Tax amounting to Rs.4,09,245/- confirmed vide the impugned order fails to

sustain on merits. As the demand of service tax fails to sustain, question of interest

and penalty does not arise.

11. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

12. fa aaf erraf #t n?afta fqzru sq?ta a@a fansrare]
The appeal filed by the appellant stands disposed of in above terms.

0
tlc-l-llfcla;Attested :

4
at+r
'3ftfi&rcP (~
fl s#tgr el, 3arsra

By REGD/§PEED POST AID

To,

Mis Patel Prakashbhai Karsanbhai,

Agola Road, Highway

Palanpur, 385001

Page 7 of 8

#--
:tl16iil4 ~

311z4#a (3r#er)
° [.Dated: May, 2024



8
F. No. GAPPL/COM/STP/1800/2024

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant Commissioner, CGST & CEX, Palanpur Division, Gandhinagar

Commissionerate.

a U }
i'cr

we

E e6. PA File.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

s.Guard file.
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